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STATEMENT OF THE CASE
Nature Of The Case
Jacqueline Alysa Weindel appeals from the district court’s order requiring her to pay
restitution in the amount of $549.23 on her conviction of possession of methamphetamine. On
appeal, she claims the district court abused its discretion by ordering her to pay the full
restitution award.

Statement Of The Facts And Course Of The Proceedings
On March 27, 2017, an officer pulled over a vehicle on suspicion of driving under the
influence. (PSI, p.3.) Weindel was a passenger in the vehicle. (Id.) Initially, she refused to
identify herself or exit the vehicle, but ultimately complied. (Id.) During a subsequent pat-down
search, the officer discovered a syringe containing about 40 units of Methamphetamine on
Weindel’s person. (Id.) The state charged Weindel with possession of methamphetamine, and
the misdemeanors of possession of paraphernalia and resisting or obstructing an officer. (R.,
pp.29-30.) Later, the case was consolidated with another charge of possession, introduction or
removal of certain articles into or from a correctional facility. (See R., pp.70-71, 83, 140.)
Following a jury trial (Tr., pp.7-259), Weindel was convicted of the drug crimes and
consolidated charge, but acquitted of resisting or obstructing an officer (R., pp.137-40). The
district court entered judgment against Weindel and sentenced her to a unified term of five years
with two years fixed, suspended that sentence, and placed her on probation for a period of five
years. (R., pp.147-51.) At sentencing, the state requested restitution of $100 for drug testing
conducted by the state lab and $449.23 for the costs of prosecuting the felony drug crime. (Tr.,
p.262, L.19 – p.263, L.25.) The restitution request for the costs of prosecution was supported by
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an affidavit. (R., pp.157-58.) The district court ordered the requested restitution in the total
amount of $549.23. (R., pp.154-55.) Weindel filed a timely notice of appeal. (R., pp.159-60.)
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ISSUE
Weindel states the issue on appeal as:
Did the district court abuse its discretion by ordering Ms. Weindel to pay
prosecuting costs because the State did not provide substantial evidence that the
restitution it requested excluded the costs of prosecuting the resisting or
obstructing charge of which Ms. Weindel was acquitted?
(Appellant’s brief, p.4.)
The state rephrases the issue as:
Has Weindel failed to show that the district court abused its discretion by ordering her to
pay restitution?
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ARGUMENT
Weindel Has Failed To Show That The District Court Abused Its Discretion By Ordering Her To
Pay Restitution
A.

Introduction
The district court ordered Weindel to pay restitution of $549.23 pursuant to Idaho Code

§ 37-2732(k). (R., pp.154-55; Tr., p.276, Ls.16-18.) Of this total, $100 was for reimbursement
to the state lab for drug testing and $449.23 was for the costs of prosecution. (See Tr., p.262,
Ls.19-22.) Weindel does not challenge the reimbursement for the state lab, but argues that the
district court abused its discretion when it ordered her to pay the full restitution requested by the
state because she was acquitted of a nondrug crime, resisting or obstructing an officer.
(Appellant’s brief, pp.5-7.) This Court should decline to consider Weindel’s argument because it
was not presented by way of objection below. Alternatively, application of the correct legal
standards to the facts of this case shows no abuse of the district court’s discretion.

B.

Standard Of Review
The decision whether to order restitution and in what amount is committed to the trial

court’s discretion. State v. Hill, 154 Idaho 206, 211, 296 P.3d 412, 417 (Ct. App. 2013). The
trial court’s factual findings in relation to restitution will not be disturbed if supported by
substantial evidence. State v. Straub, 153 Idaho 882, 885, 292 P.3d 273, 276 (2013).

C.

Weindel Did Not Preserve For Appellate Review Her Nuanced Challenge To The
Restitution Awarded In This Case
Below, Weindel argued that she should not be required to pay any restitution for the costs

of prosecution because that would “punish[] her for exercising her right to go to trial.” (Tr.,
p.268, L.19 – p.269, L.1.) The district court correctly rejected this argument, explaining that
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precedent held that restitution for the costs of prosecution was “not additional punishment and it
is appropriate.” (Tr., p.276, Ls.7-15.) Thereafter, the district court ordered Weindel to pay
restitution of $549.23—comprised of $449.23 for the costs of prosecution and $100 for the lab
costs of drug testing. (Tr., p.276, Ls.16-18.)
On appeal, Weindel does not challenge the district court’s correct determination that the
state can recover the costs of prosecution for drug crimes under Idaho Code § 37-2732(k), nor
does she claim that requiring her to pay restitution violates her right to a jury trial. Instead, she
challenges only a portion of the state’s requested restitution on the ground that she was acquitted
of a nondrug crime, resisting or obstructing an officer, and, she claims, the state did not show
that the costs of prosecution on that crime were not included in the ultimate total. (Appellant’s
brief, pp.5-6.) This is not the same theory that Weindel presented below. (Compare id. with Tr.,
p.268, L.19 – p.269, L.1.)
“Issues not raised below will not be considered by this court on appeal, and the parties
will be held to the theory upon which the case was presented to the lower court.” State v.
Garcia-Rodriguez, 162 Idaho 271, 275, 396 P.3d 700, 704 (2017) (citations omitted). Thus, even
where application of the correct legal standard would show error by the district court, if that
standard was not argued to the district court the appellate court will not reverse. See id. at 27576, 396 P.3d at 704-05 (rejecting a “wrong result-wrong theory” approach and refusing to
reverse the district court by application of the correct legal theory).

This is because it is

“manifestly unfair” to ask the appellate court to decide a question the party failed to present to
the trial court. Id. at 276, 396 P.3d at 705 (quoting Smith v. Sterling, 1 Idaho 128, 131 (1867)).
Even if Weindel’s new, more nuanced theory had merit (which it will be shown below is
a dubious proposition), it would be “manifestly unfair” to consider it and to address a theory not
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presented to the district court. Weindel’s new theory, raised for the first time on appeal, cannot
be considered.

D.

The District Court Properly Ordered Weindel To Pay $549.23, Pursuant To Idaho Code
§ 37-2732(k)
Even if Weindel’s nuanced theory could somehow be shoehorned into the argument she

presented to the district court below, it would still fail on its merits. Below, Weindel was
charged with possession of methamphetamine, possession of paraphernalia, and resisting or
obstructing officers. (R., pp.29-30.) After a jury trial, she was convicted of both drug crimes but
acquitted of the nondrug crime, restricting or obstructing. (R., pp.137-39.) Weindel argues that
because she was acquitted of restricting or obstructing officers, the state should have been
required to show that its restitution request excluded costs associated with prosecuting the
resisting or obstructing charge. (Appellant’s brief, pp.5-6.) This argument misunderstands the
applicable legal standards allowing the state to seek restitution for the costs of prosecution.
Under the circumstances of this case, as shown below, the state was only allowed to seek
restitution for its costs in prosecuting the drug crimes, not for the nondrug crime of resisting or
obstructing officers. And it appears (as shown below) that it only sought restitution for the drug
crimes. Neither conviction nor acquittal on the resisting or obstructing charge could have any
bearing on the amount of restitution sought by the state in this case.
Idaho law limits the state’s ability to seek restitution for the costs of prosecution to only a
few types of crimes. “Restitution may be ordered by the district court under I.C. § 37-2732(k)
once a defendant is convicted of, or pleads guilty to, a crime under Title 37, Chapter 27 of the
Idaho Code.” State v. Gomez, 153 Idaho 253, 257-58, 281 P.3d 90, 94-95 (2012). However,
that statute only allows “restitution for costs incurred by law enforcement agencies” (including
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“county … prosecuting attorney offices”) for racketeering, money laundering, or felony and
misdemeanor drug crime convictions. I.C. § 37-2732(k). There is no statutory authority for the
state to seek any restitution for its costs in prosecuting the offense of resisting or obstructing
officers. This case did not involve racketeering or money laundering—but it did involve drug
crimes: possession of methamphetamine and possession of paraphernalia. Under Idaho Code
§ 37-2732(k), upon Weindel’s conviction on those crimes, the state could seek restitution for its
costs in prosecuting those crimes and only those crimes.
This correct understanding of the law is consistent with the prosecutor’s representations
on restitution at the sentencing hearing. At sentencing, the district court asked whether the
prosecutor had “broken [his request for restitution] down between the misdemeanor and the
felony and the drug charges versus nondrug charges.” (Tr., p.262, Ls.23-25.) In response, the
prosecutor explained that the state was only seeking restitution for its costs on the felony drug
charge, and not for the misdemeanors. (Tr., p.263, Ls.1-11.)
The prosecutor’s representation is consistent with the affidavit submitted as evidence
supporting the request for restitution. (See
- - R., pp.157-58.) The affiant clarified that the state’s
restitution request was made pursuant to Idaho Code § 37-2732(k), which (as explained above)
only allows restitution for costs incurred prosecuting drug crimes. (Id.) The affiant noted “that
the Ada County Prosecutor’s Office keeps records regarding the attorney time spent prosecuting
drug cases in anticipation of submitting a request for restitution pursuant to” the statute. (Id.
(emphasis added).) The affiant further explained, contrary to Weindel’s representation, that the
time log she reviewed to track the hours spent on prosecution “documents the actual prosecutor
time spent prosecuting the above referenced drug case.” (Id.)
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Based on this substantial evidence, the district court could reasonably conclude that,
consistent with the law, the state had only sought restitution for its costs prosecuting the drug
crimes, not the nondrug crime of resisting or obstructing officers. Even if this Court considers
the merits of Weindel’s nuanced theory, presented for the first time on appeal, Weindel has still
failed to show that the district court abused its discretion.

The district court’s award of

restitution should be affirmed.

CONCLUSION
The state respectfully requests that this Court affirm the district court’s order requiring
Weindel to pay restitution in the amount of $549.23.
DATED this 19th day of October, 2018.

/s/ Russell J. Spencer
RUSSELL J. SPENCER
Deputy Attorney General
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